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Wisconsin
Condominiums:
Buyer Beware

By Martin J. Greenberg




Condominium — An Etymology

 Con - (Latin): Together, with, orjoint
* Dominium (Latin): Property, right of ownership, or dominion.

Condominium — Ownership

 Unit-Sole Ownership
e Common Elements —Joint Ownership with other Unit Owners




Key Wisconsin Condominium Terminology

Condominium (Wis. Stat. 703.02(4)): Property, including land and buildings, submitted to the Wisconsin Condominium Ownership Act by a declaration (Ch. 703).

Declaration (703.02(8)): The legal document that creates the condominium, which may be amended over time.
Bylaws: Rules for governance of a condominium association.
Unit (703.02(15)): The specific, privately owned part of the condominium designed for independent use, which may exist as airspace even before construction.

Common Elements (703.02(2)): Everything in the condominium except the units, including the land, roofs, highways, and amenities.

Limited Common Elements: Common Elements that are reserved for the exclusive use of less than all unit owners, such as storage units, patios, balconies, garages,
parking spaces, boat slips.

Association (703.02(1m)): The entity consisting of all unit owners acting as a group to manage the property.

Percentage Interest (703.02(2)): The percentage of undivided interest in the common elements assigned to each unit, determining voting power and share of expenses.

Statutory Reserve Account (703.163): A separate savings account utilized by a condominium association to pay for future repair projects affecting common elements.

Condominium Plat (703.02(5)): A map showing the layout of units and common elements, prepared by a surveyor.

Conversion Condominium (703.02(6)): A property previously used as rentals or other purposes that is converted into condominium units.

Declarant (703.02(7)): The original owner or developer who subjects the property to the declaration.

Amendment (703.09): Changes to the declaration, typically requiring at least two-thirds of the votes to be approved.

Addendum: An instrument used to modify the condominium plat (rather than the declaration).

*Information from the Wisconsin Realtors Association.
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Surfside Tower Collapse

* The 2021 Surfside Condominium collapse highlighted
critical failures in building maintenance, inspection, and
governance, resulting in 98 deaths and prompting major
legislative reform in Florida, including requiring earlier
structural inspection requirements and mandatory
“structural integrity reserve studies” to ensure funding
is available for repairs.

Key Lessons from the tragedy include:

Structural integrity and maintenance
Preventative inspections

Proper reserve funds

Legislative action

Emergency response technology
Contractor payment
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Floridia Legislation: Senate Bill 4-D (“S.B. 4-D”),
enacted in May 2022

* Condominium associations must now have a structural integrity reserve
study (“SIRS”) completed every 10 years after the condominium’s creation for
each building on the condominium property, that is three stories or higher in
height.

* Beginning in 2025, members of a unit owner-controlled condominium
association may not elect to provide no reserves or less reserves than
required for the following building components: (1) the roof; (2) load-bearing
walls or other primary structural members; (3) floors; (4) the foundation; (5)
fireproofing and fire protection systems; (6) plumbing; (7) electrical systems;
(8) waterproofing and exterior painting; (9) windows; and (10) any other item
that has a deferred maintenance expense or replacement cost that exceeds
$10,000 and the failure to replace or maintain such item negatively affects
one or more of the components above, as determined by a licensed engineer
or architect performing the visual inspection portion of the SIRS.
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Condominium Rules

* Noise * Parking and Storage of Vehicles
* Use of Units * Maintenance of Utilities

* Alterations to Units e Common Elements

e Sidewalks * Qutdoor Areas

* Signs * No Soliciting

* Exterior Appearances * Amendments

* Nuisance * Lease and Rental of Units

* Pets * Remedies for Violations by Unit

* Smoking Owner or Tenant of Unit Owner

e Maintenance to Unit



Red Flags in Condominiums

Low Reserve Funds

Frequent Special Assessments
High Delinquency Rates

Rapidly Rising Fees

Ongoing Lawsuits

Restrictive Bylaws

High Rental Restrictions

Bad Meeting Minutes

Low Owner Occupancy
Inexperienced Board of Directors
Management Companies

Selling difficulties

Insurance Issues - HOA 3 vs. HOA 6

Financing Issues - unmerchantability

Poorly Maintained Common Areas

Visible Damage

Poor Soundproofing

Construction Flaws



Questions for Prospective Buyers

* No. of units over 60 days delinquent and dollar amount of delinquency.

* Has the HOA or Developer retained any right of first refusal? If yes, are
mortgagees excluded from this right of first refusal?

* Does the HOA or management company maintain separate accounts for
operating and reserve funds?

* What is the balance in the segregated reserve account?

* How many special assessments are ongoing or planned?

* Does the association have any reports regarding deferred maintenance?
* Have there been any inspections done within the past three years?

* Does the project have material deficiencies that would result in critical
elements or system failures within 1 year?

* |sthere mold, water intrusion, or damaging leaks that have not been repairs?
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Wisconsin Statute 8 703.10(1)
Strict Enforcement

703.10 Bylaws.

(1) Bylaws to govern administration. The
administration of every condominium shall be
governed by bylaws. Every unit owner shall
comply strictly with the bylaws and with the rules
adopted under the bylaws, as the bylaws or rules
are amended from time to time, and with the
covenants, conditions and restrictions set forth in
the declaration or in the deed to the unit. Failure
to comply with any of the bylaws, rules,
covenants, conditions or restrictions is grounds
for action to recover sums due, for damages or
injunctive relief or both maintainable by the
association or, in a proper case, by an aggrieved
unit owner.
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Wisconsin Supreme Court:
No-Lease Restrictions are Valid
(Apple Valley Gardens Assoc.)

* The Wisconsin Supreme Court ruled that unless a Condominium
Declaration explicitly creates a right of the unit owners to lease
their units, restrictions on the ability of owners to rent their units
may be enacted through the adoption of By-laws. These
restrictions, according to the Court, can even go as far as
prohibiting rentals altogether.

* InApple Valley Gardens Association vs. MacHutta, the Court held
that the most effective way to protect the right of a unit owner to
rent their unit was to have an express provision in the Declaration
which permits and authorizes such rentals. Otherwise, By-laws
could be adopted to restrict rentals — even after the Condominium
has been occupied for several years.

* The ruling of the Court held that as long as use restrictions do not
conflict with the Declaration, or with state or federal law, they are
valid and enforceable. The Court found that the Apple Valley
Garden Declaration contained no explicit, implicit, or inherit right
of a unit owner to rent their unit. Therefore, the Court said that the
new restriction prohibiting rentals, contained in the By-laws, did
not conflict with the Declaration.
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1) DEFINITIONS. In this section:
(a) “Claim” means a request or demand by an association or unit owner for a remedy related to a dispute.
(b) “Direct negotiation” has the meaning givenin s. 802.12 (1) (b).

WI S C O n S I n (c) “Dispute” means a disagreement between an association and a unit owner arising out of or related to a
condominium.

Stat ute § (d) “Party” means an association or unit owner involved in a dispute.

(2) LIMITATION ON JUDICIAL ACTIONS. An association may not commence or maintain a claim in circuit court against

7 O 3 . 245 : a unit owner unless the association complies with this section, and a unit owner may not commence or
maintain a claim in circuit court against an association unless the unit owner complies with this section.

(3) NOTICE OF CLAIM REQUIRED. Before an association or unit owner files a claim described under sub. (2) in circuit
court, the association or unit owner shall deliver to the other party a written notice of the claim that includes all
of the following information:

[ )
OW n e r d I S p Ute b (a) A description of the dispute to which the claim relates, including the date, time, and location of the events

giving rise to the dispute, the persons involved in the events, and the other party’s role in the events.

n Otl C e re q u I re d ° (b) The legal basis for the claim, including any applicable provisions of the condominium instruments, bylaws,

. . rules, or other documents relating to the condominium or the association.
( N Ot I C e Of C la I I I l ) (c) A proposal for resolving the dispute to which the claim relates.

(d) A statement that the other party may request a direct negotiation conference under sub. (4) and the name
and address of the person to which the other party may deliver the request.

Association-unit

o



https://docs.legis.wisconsin.gov/document/statutes/802.12(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/703.245(2)
https://docs.legis.wisconsin.gov/document/statutes/703.245(4)

Wisconsin Statute 8 703.245: continued

(4) REQUEST FOR DIRECT NEGOTIATION CONFERENCE. An association or unit owner that delivers or receives a notice of claim under sub. (3) may, no later than 10 business days
after delivering or receiving the notice, request a direct negotiation conference with the other party by delivering a written request for direct negotiation that includes at least
3 proposed dates and times for the direct negotiation conference that are at least 5 days but not more than 30 days after the requestis delivered. If the association or unit
owner delivered the notice of claim, the association or unit owner shall deliver the request to the other party in the same manner that the notice was delivered under sub. (3).
If the association or unit owner received the notice of claim, the association or unit owner shall deliver the request to the person identified under sub. (3) (d).

(5) DIRECT NEGOTIATION CONFERENCE.

(a) If a unit owner delivers a request under sub. (4) to an association, the association shall participate in a direct negotiation conference with the unit owner as provided
under par. (c).

(b) If an association delivers a request under sub. (4) to a unit owner, the unit owner may, butis not required to, participate in a direct negotiation conference with the
association as provided under par. (c).

(c) If an association and a unit owner participate in a direct negotiation conference under this subsection, the association and unit owner shall, no later than 30 days after
the request under sub. (4) is delivered, meet at a mutually agreed upon time and place to engage in good faith direct negotiation to resolve the dispute described in the
notice of claim delivered under sub. (3). The association and unit owner shall participate in the conference personally or by a representative or agent having authority to act
with respect to the dispute and to bind the party represented. The association and unit owner may conduct the conference through the use of any means of communication
by which any of the following occurs:

1. All participating individuals may simultaneously hear each other during the conference.

2. Allcommunication during the conference is immediately transmitted to each participating individual, and each participating individual is able to immediately send
messages to all other participating individuals.
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https://docs.legis.wisconsin.gov/document/statutes/703.245(3)
https://docs.legis.wisconsin.gov/document/statutes/703.245(3)
https://docs.legis.wisconsin.gov/document/statutes/703.245(3)(d)
https://docs.legis.wisconsin.gov/document/statutes/703.245(4)
https://docs.legis.wisconsin.gov/document/statutes/703.245(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/703.245(4)
https://docs.legis.wisconsin.gov/document/statutes/703.245(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/703.245(4)
https://docs.legis.wisconsin.gov/document/statutes/703.245(3)

(1g) INSPECTION AND COPYING OF RECORDS BY UNIT OWNERS.
(a) A unit owner may inspect and copy, at a reasonable time and location specified by the association, any of the

records of the association described under sub. (1) created within the past 6 years and any records of the
association described under sub. (1) (a) 3. and (b) 7. regardless of when those records were created. A unit

W' 2 owner may select the date for the inspection and copying by providing the association written notice of the
I Sc O n S I n selected date at least 10 business days before the selected date if the selected date is a business day or other

day agreed to by the association.
Statute § (b) Notwithstanding par. (a), an association is not required to allow a unit owner to inspect or copy any of the
following records:
7 0 3 2 O - 1. Arecord protected by the lawyer-client privilege, as described in s. 905.03, or a record that is the work product
o o of the association’s attorney.
[ ) o
Assoc I at I o n 2. Personnelrecords of the association.

3. Arecord of aviolation of the declaration, bylaws, or association rules by a particular unit owner, other than
reco rd s PY the unit owner inspecting or copying the records.
’ 4. A record of assessments levied against a particular unit owner, other than the unit owner inspecting or
o o copyingthe records, or a record of the account status of a particular unit owner, other than the unit owner
InspeCtlon by inspecting or copying the records.
[ ]

unit owners; thstandi i e auni .

9 (c) Notwithstanding par. (a), an association may, before allowing a unit owner to inspect or copy records, redact
. . . account numbers from the records described under sub. (1) (b) 3. and 4.
fl n a n c I a l a u d ItSo (d) An association may impose a reasonable charge for copies of any records the association provides to a unit

owner under par. (a). The association may charge the unit owner for the costs of labor and materials used to
provide the copies but may not charge an amount that exceeds the estimated cost of production or
reproduction of the copies or $150, whichever is less. ,

o

5. Afinancial record described under sub. (1) (c).



https://docs.legis.wisconsin.gov/document/statutes/703.20(1)
https://docs.legis.wisconsin.gov/document/statutes/703.20(1)(a)3.
https://docs.legis.wisconsin.gov/document/statutes/703.20(1)(b)7.
https://docs.legis.wisconsin.gov/document/statutes/703.20(1g)(a)
https://docs.legis.wisconsin.gov/document/statutes/905.03
https://docs.legis.wisconsin.gov/document/statutes/703.20(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/703.20(1g)(a)
https://docs.legis.wisconsin.gov/document/statutes/703.20(1)(b)3.
https://docs.legis.wisconsin.gov/document/statutes/703.20(1)(b)4.
https://docs.legis.wisconsin.gov/document/statutes/703.20(1g)(a)

Condominium Resolutions to Adopt Policies
on Anti-Discrimination and Anti-Harassment

Excessive Contact: Harassment:

* Residents shall not engage in any abusive or harassing behavior, either verbal or
physical, or any form of intimidation or aggression directed at other condominium
members, residents, guests, occupants, invitees; or, directed at management, its
agents, its employees, or vendors.

* Harassing behavior will include any unwelcome contact, and excessive contact
(email, texts, phone calls, mail, or visits to a home or place of service) to
management, its agents, its employees or vendors; the Board, or the Association
residents. Harassing behavior will also include physical and/or abusive actions,
including defamation, threats, insults, profanity, and obscenities, as well as cyber

\ actions (spreading malicious content and accusations on the internet).
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Condominiums -
Unwarrantability

* Unwarrantability from a financing
standpoint caninclude, but is not limited
to: high investor ownership, litigation, low
owner occupancy, weak homeowner
financials (including lack of reserve
funds), single entity ownership, short
term renter models, and ongoing
construction and construction
possibilities. We believe unwarrantability
attaches not only to government backed
financing, but also conventional
financing.
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Complaints —
Causes of Action

Causes of Action:

1.

2
3.
4

o

10.

11.

12.
13.

Breach of Fiduciary Duty
Violation of Wis Stat 703.10
Selective Enforcement - Waiver, Estoppel, Laches

Diminution in Value - Damages pursuant to Wis.
Stat. 840.03(1)(0)

Award of Attorneys Fees and Costs

Violation of Wis. Stat. 703.20 (Failure to Maintain
and Provide Records)

Declaratory Judgment, Wis. Stat. 806.04

Misuse of Association Funds (Breach of Fiduciary
Duty-Specific to Financial Mismanagement)

Violation of Wis. Stat. 703.15 (Improper
Management of Association Affairs)

Intentional Misrepresentation or Fraudulent
Concealment

Negligence: Failure to Obtain Officers & Directors
Insurance and to Maintain Sufficient Reserves

Slander and Defamation

Contribution "
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